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PAMELA NEHRJNC !
Senior Ventral Atic^nny

The Burlington Northern and
Santa Fe Railway Corapauy

2500 UwMcnk Drive
Kort Worth, Texas 76J3I-2828

or

I04W. Chestnut. HMU #313
HinsUale, IL 60521
(8 17) 3 52-3469 -Telephone
(8 17) 3 52-3468 -Fax
Pamela.NchringfalBNSF.com

VIA FACSIMILE ;

Mr. Richard Sisk
U.S. Environmental Protection Agency
999 18* Street
Denver, CO 80202

RE: Libby, Montana/Administrative Order on Consent ("AOC")

Dear Mr.

This is in response to the draft Administrative Order on Consent ("AOC") for Libby,
Montana, as it pertains to pjroperty owned by The Burlington Northern and Santa Fe
Railway Company ("BNSFJ")- While BNSF intends to move forward in accordance
with the work plan we submitted to the Environmental Protection Agency ("EPA"), we
do have some comments arfd continuing concerns relative to the draft order. I have
attached only the pages on which the comments appear.

As you know, the material being remediated originated from the mining and processing
activity of W. R. Grace at 1/ibby. BNSF's relationship with the material is that of a
common carrier, one obligated by federal law to transport the material as commercial
product. As such, BNSF his no liability under CERCLA in the conclusions of law cited
in the proposed AOC. CERCLA contains a number of provisions that address common
carrier liability. Those provisions include: (1) the definitions of "owner or operator" in
CERCLA Sections 101(20)(B) and (C), 42 U.S.C. §§ 9601(20)(B) ajid (C); (2) the
definition of "transportation" in CERCLA Section 1 01 (26), 42 U.S.C. §9601(26); (3) a
parenthetical in the third-pirty defense, which excludes from the term "contractual
relationship" carriage by a common carrier by rail under a published tariff; and (4)
CERCLA Section 3064 42 U.S.C. §9656, which governs transportation of hazardous
substances regulated under (the Hazardous Materials Transportation Act ("HTMA").
There is no recognition of BNSF's common carrier status in the draft AOC. In fact,
BNSF is volunteering to conduct removal activities because of mutual benefits derived
with respect to the environ* aent, community and future use of the property.

The asbestos material is of a definable and divisible quantity and location. Whatever
harm the material caused is capable of separate and independent response or remedial
actions. BNSF has been concerned with the recent proposal to include certain W. R.
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Grace facilities on the National Priorities List ("NPL") and has requested lhat the Libby
railyard not be included. EPA has advised BNSF that the boundaries of the NPL site
have not yet been determined. Because of the definable and divisible quantity, location
and ability to distinct removal or remediation actions, BNSF does not believe that its
property needs be included in the W. R. Grace facility, which has been proposed for the
NPL. BNSF would object to such an inclusion.

BNSF also objects to the conclusion of law found in paragraph 13(d), in which EPA
concludes that BNSF is jointly and severally liable for the performance of the response
actions. BNSF docs not believe the facts surrounding this material, its location and its
definable quantity support a determination of liability at all, much less joint and several
liability. Similarly, BNSF;has concerns about the definition of "Site" found in
paragraph 7(q), which defines the "Site" as the property and "all suitable areas in very
close proximity to the Site''. It is not BNSF's intent to address any property other than
its own.

BNSF prefers to coordinat^ and cooperate with EPA to remediate its property. As you
know, we had explored whjether there are other programs or type of agreements that
would better suit our goals; If this is the only type of agreements, it will need to be
amended. Therefore, we v^ould request that the above-mentioned issues pertaining to
joint and several liability ahd the definition of "Site" be addressed. In addition, we
would like the AOC to refljsct that when the work is finished, BSNF has no more
responsibilities with respeqt to the Site or for that matter, the W. R. Grace facilities in
Libby. :

We sincerely hope to move the work forward in an expeditious manner this fall before
weather sets in. Thank you for your cooperation. I would appreciate a call when you
have a chance to look at thfc suggested revisions this morning.

Sincerely,

PN/wlg

Encl.
cc: Dave Smith (with enclosures)
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INSERTS

Insert as N«w Paragraph 13 <|>r at end of Paragraph 11:
Respondent has raised defences to the assertions of liability, which are being considered
by EPA/The parties acknowledge that there are weather constraints with respect to the
timing/of the Work to be conducted pursuant to this Ogier.lThetiarties intend that the
Work'conducted pursuant toithis Order be considered asjaC«g4*4 in whole or in pa
towards a future de minimis jor other settlement of Respondent's potential liability.

Insert at end of Paragraph 12j:
The hazardous substances atjthe Site, nature of activity with respect to such hazardous
substances and the amount oil'harm are geographically and otherwise divisible for and
capable of investigation, removal and remedy independent of the facilities owned and
operated by W. R. Grace or Others at Libby which are the subject of proposed inclusion
on the National Priorities List, Respondent objects to the inclusion of the Site on the
National Priorities List.

Insert at end of Paragraph 36"(a):
not to exceed $ . Unjder no circumstances shall Respondent be liable to EPA for
and EPA shall waive any Future Oversight Costs hi excess of $ .

Insert at end of Paragraph xkvil:
The foregoing notwithstanding, nothing in this Order shall require Respondent to take
any action, conduct investigation, removal or remediation activities off-Site. In the event
that EPA determines that additional removal actions are necessary off-Site, such
additional removal actions sliall not be the subject of this Order. The parties hereto
reserve their respectivejaght^Kremedies and defenses in such event, including

(Respondent's right te'de novo^dministrativc or judicial review as provided under 1
/jipplicable law.



Sent By: BNSF RR;
Received: 1O/1S/O2 17:80;

817 352 3468; O c t - 1 7 - 0 2 9:20;
4064436882 •> BNSF RR; Page *

OCT-I6-02 17:20 Froi!6RO*HING4KAl!CiYC
•«•—•*«!«••«

11. ti Hkl i«j»itim |pA UCAL

4064436882

Page 5/14

T-349 P.02/03 Job-256
HHI

AND GBNKBAL.

UnM SUM Bfl l Proud** t*W7 f WA") ud 11» »aIingu>nNonh«n«ndSiiiu

MonttM (Dui "?ref «ty^

AA of 1910, 42 U.8.C. f } M04, P«fi(»X M07 ud 9622, a

J. BRA.hu notUUd th* Stit* ofWbBtwu C»k« "SuuO oftUi «ction punu«it to S*«(toa
,

the flwUu* of Aet*. oMduitp* «TJ«w, « 4a^nniiMtloM in Section! XV Mtf Yarn* Onto
Baipantan <|n«i to tMtjtr 1*1* «i b»$ooad fcy tb» trnqt of ikli Order tod fiuthtfigreu

S.
IUCCMMVI tad IMIM. _
but AM Bmltiri to, ay traniftr of tit** or *wl oir pericnil property ihill not ihw RMpaadcaf»

upon EPA md upon Jlnpoadtni ud la
ittbM cflUijumdeat including,

nwwflwpluw* with tM| Order.

i
7. UotwiothtrMH

MCBROAdrfnTifiiliitoii
thominCBItdCAor

m TWIM UMd in tMi Onltf whkh •(• defined
It* GBRCLA. «h«B h»v» th« tnetnog

tomi Cited Wow we tued in tkJi Onfcr or



Sent By: BNSF RR; 817 352 3468; Oct-17-02 9:20; Page 6/14
• • » * * * — — w — «^ • «•• / kU , **>^ * V » ^ •» J ^VMWI^^^M*^ - •- UfV^f I I 1 I 1 B I V« M W M

08/23/2002 13:26 FAX 3033126953 EPA LEGAL ®006

j. "Order" stall mean this Administrative Order on Consent and all appendices
attached hereto (listed in Section XXDQ. In the event of conflict between this Order and any
appendix, this Order shall control.

k. "Paragraph" shall mean a portion of this Order identified by an Arabic numeral.
i

I "Parties" flhall mean EPA and Respondent.

m. "Property" shall mean the The Burlington Northern and Santa Fe Railway
Company rail yard located m Libby, Montana and more particularly described in Appendbc__

n. "RCRA" ahalljmean the Solid Waste Disposal Act, aa amended, 42 U.S.C. §§
6901, et seq, (also known a* the Resource Conservation and Recovery Act).

j o. "Respondent" ishall mean The Burlington Northern and Santa Fe Railway
Company f

p. "Section" anal} mean a portion of this Order identified by a Roman numeral.
i

q. "Site" fof purposes of this Order shall consist of the Property and all iiiilrtli •
imiiy invuijl I l l l l l l ' [ l l i i i i i i i i i i j i In pffiiir n " \ r ' T1 •'•*'"" >>fth*- ^.m^ni auimr^

r. "State" ahall mean the State of Montana.

s. "Waste Material" fihall mean 1) any "hazardous substance" under Section
101(14) of CERCLA, 42 U.S.CJ § 9601(14), 2) any pollutant or contaminant under Section
101(33) of CERCLA, 42 U.S.C; § 9601(33); 3) any "solid waste" under Section 1004(27) of
RCRA, 42 U.S.C. § 6903(27); and 4) any "hazardous material" under [insert appropriate State
statutory citation]: ;

1 "WorJc" tt*"ll i iean all activities Respondent is required to perform under this
Order, as set forth in the Workp Ian.

i

u. "Workpkn" «l all mean the work plan for implementation of the removal action,
as set forth in Appendix to tli is Order, and any modifications made thereto in accordance with
this Order.

i
IV. FINDINGS OF FACT

8 The Site, ic., the Thi Burlington Northern and Santa Fe Railway Company rail yard, is
located north of the town of Liuby, MT and south of the Kootenai River. The Site encompasses
approximate^ 30 acrw and is kjcated in Section 7, Township 30 N, Range 31 W of Lincoln
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County. A total of six railroad (tracks trending east-
buildings and siding platforms, i

9. VenracuUte mining at Zonolite Mountain (the "mine") fas commenced by the
Universal Zonolite Company in the 1920s. In 1963, W.R. Grace purchased Zonolite mountain
and continued operation* until 1990. The processed ore was trucked idown the Rainy Creek Road
to a Screening Plant, which separated the milled ore into various aizesA Subsequently, the
screened ore was moved by conveyor beh across the Kootenai River/tod shipped either to
Export/Expansion Plant (Libby) or across the country by rail.

10. Sampling shows thi it asbestos, a hazardous substance, is present in soil, raw ore, ore-
concentrate and other soil.-like naterials at various locations in and around the community of
Libby including the Site, Visible unexpanded vermicuUte has been found along Respondent's

0 •—tracRs and rail yards/V^

present along with associated

11. The Acting Assistant Administrator, Office of Solid Waste and Emergency Respo,
has determined that the presence of the asbestos at the She may present an imminent and
substantial endangerment in th«j Action Memorandum. of

12. Respondent owns tl|e The Burlington Northern and Santa Fe Railway Company rail
yard, herein referred to a*t the property. Respondent recently implemented its own investigations
to datartnine if vmd activities Would
ilong the tracks cor
heswe

tionsmeasured
T6T4 ffcc in air samples in three locations - Hwy. 37 cro
<* ̂ ...* •• 4 A. In n r i/oaloiiditiii otfttion nenf tha T> A total

twenty-two surface soil sampl
tracks and its raityard ranged fir
addition, visible unexpanded vermiculite

collected in November, 2001 by Respondent along the railroad
3m trace to less than 1% fibrous amphibole asbestos by weight. In

remained at Track #1, Track #2 and Track #3.

V. CONCLtTSIONS OF LAW AND DETERMINATIONS

supporting this removal action,
13. Baled on the Findii igs of Fact set forth above, and the Administrative Record

EPA has determined that:

foe 19 a ('facility"
9601(9).

«. The Site 19 a ffacility" u defined by Section 101(9) of CERCLA, 42 U.S.C. §

b. The conttmii ation found at the Site, a* identified in the Findings of Fact above,

§ 9601(21).
c. Respondent is

includes a "hazardous subjUnct" u defined by Section 101(14) of CERCLA, 42 U.S.C. §
9601(14),

a "person" as defined by Section 101(21) of CERCLA, 42 U.S.C
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d. Respondent V a responsible party under Section 107(a) of CERCLA, 42 U. S.C.
§ 9607(a), and is jointly- and aeVeMlly liable for perfoimance of response actions and for response
costs incurred and to be incurred at the Site.

i
i
I

i. Respondent is the "owner" and/or "operator" of a portion of the
frcifity, as defined by Section 101(20) of CERCLA, 42 U.S.C. §
9601(20), and within the meaning of Section 107(aXl) of
CERCLA, 42 U.S.C. § 9607(a)(l).

ii. Respondent was the "owner" and/or "operator" of a portion of the
facility at the time of disposal of hazardous substances at the
facility, as defined by Section 101(20) of CERCLA, 42 U.S.C. §
9601(20), and within the meaning of Section 107(a)(2) of
CERCLA, 42 U.S.C § 9607(a)(2).

conditions described in the Findings of Fact above constitute an actual or
of a hazardous substance from a facility as defined by Section 101(22) of

e. The
threatened "release"
CERCLA, 42 U.S.C. § 9601(2$).

f. The removal i action required by this Order is necessary to protect the public
health, welfare, or the environment *nd» if carried out in compliance with the terms of this Order,
will be considered consistent With the NCP, as provided in Section 300.700(cX3)(u) of the NCP.

VL ORDER

Based upon the foregoi ng Findings of Fact, Conclusions of Law, Determinations, and the
Administrative Record for this Site, U is hereby Ordered and Agreedfthat Respondent shall
comply with all provision* oft us Order, including, but not limited to, all attachments to this
Order and all documents incorporated by reference into this Order. \ v •> '---..--
i. &'"—f^hc ^-» i ^"^J <^-^ /M -̂1-̂  .

"VTL DESIGNATION OP CONTRACTOR. PROJECT COORDINATOR.

14. Respondent «hall
perform the Work Mid shall ho
within 5 day f of th» Effective Date
qualification^) oi
least 5 days pnor to
all of the contractors;
selected contractor,
contractor's nine

p arfonn the removal action or retain one or more contractors to
ify EPA of the wune(s) and qualifications of such contractors)

i. Respondent shall also notify EPA of the name(s) and
i) of any other cdrtractor(s) or subcontnctor(s) retained to perform the Work at

commence ment of such Work. EPA retains the right to disapprove of any or
and/or su ̂ contractors retained by Respondent. If EPA disapproves of a
tespondei <t shall retain a different contractor and shall notify EPA of that

and qualifications within 10 days of EPA1 B disapproval.
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SITE ACCES

23. If property where access n needed to implement this Order, is owned or controlled by
Respondent; Respondent shall, ^jmrnencing on the Effective Date, provide EPA ,the State, and
their authorized representatives^ including contractors, with access at all reasonable times to the
Site, or such other property, for! the purpoie of conducting any activity related to this Order. Any
such access will be subject to Respondent's Health and Safety Plan and Respondent's railroad
safety rules.

Order is to be performed in areas owned
possession of someone othertK irRespondent, Respondent shall use jtsJiasftBorts to obtain all
necessary access agreements wit bin 10 days 2te-the^ectivepa<^ras otherwise specified in
writing by the OSC. Reiponden t shall immediately no^WAjfafter using its best efforts they
are unable to obtain such jgreen tents. For purjjowsfof this ParagrajShj^best efforts" includes the
payment of reasonable sums of moneyj^eofisideration of access. ResponJfejWhaQ describe in
writing its efforts to obtain accjis<^fiPA may then assist Resp<xndemm gaining ac^bgs^ to the
extent necessary to effecjpaffth^ response actions described herein, using such means :
deems appropriatex*£*pondent|shall reimburse EPA for all costs and attorney's fees incurred"
the United^Statfiiin obtaining such access, in accordance with the procedures in Section XV
(Payment of Response Costs). '

25. Notwithstanding any; provision of this Order, EPA and the State retain all of their
access authorities and rights, as i veil as all of their rights to require land/water use restrictions.,
including enforcement authorities related thereto, under CERCLA, RCRA, and any other
applicable statutes or regulations.

X. ACCESS TO INFORMATION

26. Respondent shall;
and information within their |
activities at the Site or to the imj
analysis, chain of custody i
routing, correspondence, or i
shall also make available to BP>
testimony, their employees^
concerning the performance of 1

le to EPA, upon reasonable request, copies of all documents
or control or that of their contractors or agents relating to

lementation of this Order, including, but not limited to, sampling,
, manifests, trucking logs, receipts, reports, sample traffic
documents or information related to the Work. Respondent

I for purposes of investigation, information gathering, or
i, or representatives with knowledge of relevant facts
Work.

27. Respondent may assent business confidentiality claims covering part or all of the
documents or inftumaUon submitted to EPA under this Order to the extent permitted by and in
accordance with Section lD4(e)G ) of CERCLA, 42 U.S.C. § 9604(e)(7), and 40 C F R
§ 2.203(b). Documents or infbrn tation determined to be confidential by EPA will be afforded the
protection specified in 40 C.F.R. ?an 2, Subpart B. If no claim of confidentiality accompanies
documents orjinfonnation when they are submitted to EPA, or if EPA has notified Respondent
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that the documents or information are not confidential under the standards of Section 104(e)(7) of
CERCLA or 40 CF.R, Part 2, Subpart B, the public may be given access to such documents or
information without further notice to Respondent.

28. Respondent may a* icrt that certain documents, records and other information are
privileged under the attorMy-di ent privilege or any other privilege recognized by federal law. Ef
the Respondent assert such a pr vilege in lieu of providing documents, they shall provide EPA
with the following: 1) the title < if the document, record, or information; 2) the date of the
document, record, or informatkn; 3) the name and title of the author of the document, record, or
information, 4) the name and tit! e of each addressee and recipient; S) a description of the contents
of the document, record, or information; and 6) the privilege asserted by Respondent. However,
no documents, reports or other Information created or generated pursuant to the requirements of
this Order shall be withheld on the grounds that they are privileged.

29. No claim of confidentiality shall be made with respect to any data required to be
submitted under this Order, including, but not limited to, all sampling, analytical, monitoring,
hydrogeologic, scientific, chemical, or engineering data, or any other documents or information
evidencing conditions at or around the Site. j

i XL RECORD RETENTION
I

30. Until 10 years after Respondent's receipt of EPA's notification pursuant to Section
XXIX (Notice of Completion of; Work), Respondent shall preserve and retain all non-identifcal
copies of records and documents (including records or documents in electronic form) now In its
possession or control or which cjome into its possession or control that directly relate to theV
iauilemenwion ef this Order, re girdles* of any corporate retention policy to the contrary. Until
10 yean after Respondent's rea ipt of EPA11 notification pursuant to Section XXIX (Notice of
Completion of Work), Rospondi mt shall also instruct its contractors and agents to preserve all
documents, records, and inrbrrniiion of •whatever kind, nature or description relating to
performance of the Work.

j
31. At the conclusion oil this document retention period, Respondent shall notify EPA at

least 90 days prior to the destruction of any such records or documents, and, upon request by
ry such records or documents to EPA. Respondent may assert
tnd other information are privileged under the attorney-client

EPA, Respondent thall doHyer •
that certain documents, record*

they shall provideEPA with the
privilege or any other privilege r (cognized by federal law. If Respondent assert such a privilege,

following; 1) the title of the document, record, or information; 2)
the date of the document, record, or information; 3) the name and title of the author of the
document, record, or iiribimation; 4) the name and title of each addressee and recipient; S) a
description of the subject of the document, record, or information; and 6) the privilege asserted by
Respondent. However, no documents, reports or other Information created or generated pursuant
to the requirements of this Ordei[ shall be withheld on the grounds that they are privileged.
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XV- PAYMENT OF RESPONSF

*CPV<, On a
SCORPIOS Report.
requiring payment, except as othewise

a. Respondent ab«b pay EPA all Future Response Costs not inconsistent with the
periodic basis, BPA^ill send Respondent a bill requiring payment that includes a

Respondent ahall make all payments within 45 days of receipt of each bill
provided in Paragraph 38 of this Order.

b Respondent shall make all payments required by this Paragraph electronically or
by a certified or cashier's check or checks made payable to "EPA Hazardous Substance
Superfund," referencing the name land address of the party(ies) making payment and EPA
Site/Spill ID number _ . .Respondent shall send the check(s) to:

Mellon Bank
EPA Region vm
Attn: Superiund Accounting
P.O. Box 360859 I
Pittburgh, PA 152S1-6859

c, At the time of payment, Respondent shall send notice that payment has been
Cost Recovery Pro-am Manager
EPA Region. 8 i
999 18* Street, Suite 300
Denver, CO 80202.

i

d. The total amount to be paid by Respondent pursuant to Paragraph 36(a) shall
be deposited in the Libby Asbestos Special Account within the EPA Hazardous. Substance
Superfund to be retained and used to conduct or finance response actions at or in connection with
the Site, or to be transferred by EPJA to the EPA Hazardous Substance Supexfund.

to:

37, In the •mitt that the psjyment for Future Response Costs is not made within 45 days
Respondent shall pay Interest on the unpaid balance. The

and shall continue to
Fjayments of Interest made under this Paragraph shall be in

of Respondent's receipt of » bill,
Interest on Past Response Costs
accrue until the due of payment
Interest on Past Response Costs sh^f begin to accrue on the Effective Date i

addition to sucH other remedies or Sanctions available to the United States by virtue of
Reipondent'sftftaretqmafcitimeH
payment of stipulated penalties pursuant

under this Order, if Respondent all
alleges that

payments under this Section, including but not limited to,
to Section XVm

38. Respondent may dtsputje all or part of a trill for Future Response Costs submitted
get that EPA has made an accounting error, or if Respondent

a coat it*m is feoonsiSMJJSit with the NCP. If any dispute over costs is resolved before
payment ia due, the cmouiti due -wif be adjusted as necessary. If the dispute is not resolved
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such delay to a/ore* majeure evi snt if they intend to assert such a claim; and a statement as to
whether, in the opinion of Respoi idem, such event may cause or contribute to an endangennent to
publici hearth, welfare or the enviionment. Failure to comply with the above requirements shall
preclude Respondent from asserting any claim of/ore mafetire for that event for the period of
time of such failure to comply and for any additional delay caused by such fiwlure.

i
49. If EPA agree* that the delay or anticipated delay is attributable to a. force majevre

event, the time for performance of the obligations under this Order that are affected by tiie force
nuyeure event -will be extended b t EPA for such time as is necessary to complete those
obligations. An extension of the 1 ime for performance of the obligations affected by the force
majevre event shall not, of itself, Intend the time for performance of any other obligation. If EPA
does not agree that the delay or anticipated delay has been or wiD be wustdly & force majeure
event, EPA will notify Responder t in writing of its derision. If EPA agrees that the delay is
attributable to * force majettr* event, EPA will notify Respondent in writing of the length of the
extension, if any, for performance of the obligations affected by the/ore* majeure event.

TIPULATED PENALTIES

SO. Respondent snail be liable to EPA for stipulated penalties in the amounts set forth in
Paragraphs 51 and 52 for failure to comply with the requirements of this Order specified below,
unless excused under Section XVn (force Majeure). "Compliance" by Respondent shall include
completion of the activities) under jthU Order or any work plan or other plan approved under this
Order identified below in accordai ice with all applicable requirements of law, this Order, and any
plans or other documents approve d by EPA pursuant to this Order and within the specified time
schedules established by and approved under this Order.

51. Stipulated Penalty Amounts - Work.

a. The following stipulated penalties shall accrue per violation per day for any
noncomph'ance identified in Parag aph 5 l(b)

Panxhv Par Violation Per 15av

I$500.00
$2000.00
$27,500.00

b. Compliance Milestones!

Period .of NotKfo, molisjn7fl
1st through 14th day
15th through 30th day
31st day and beyond

need you to fell me what m llestones are important,Duo I
this list. Below aw Joyce's initial
Failure to
Failure to

> begin tfae removal •aetioi; by a date

such that they sohould be included in
ait on what was important at Minot

established in the Work plan;
provide BPA with air ra MUtoring results within 24 hours of receipt;

Failure to provide BPA with soil sampling results within 2 weeks of receipt;
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77. No informal advice, guidance, suggestion, or comment by the OSC or other EPA
representatives regarding reports, plans, specifications, schedules, or any other writing submitted
by Respondent shall relieve Respondent of to obligation to obtain any formal approval required
by this Order, or to comply with all requirements of this Order, unless it is formally modified

xxvnj ADDITIONAL. RttMOVAf, ArTTOV

.-cn
78. If EPA determines that additional removal action! not included in an approved plan

are necessary to protect public health, welfive, or the environment, EPA will notify Respondent of
that determination. Unless otherwise stated by EPA, within 30 days of receipt of notice from
EPA that additional removal actions are necessary to protect public health, wel&re, or the
environment, Respondent shall |ubmh for approval by EPA a work plan for the additional
removal actions. The plan shall conform to the applicable requirements of Section Vm (Work to
Be Performed) of this Order. Upon EPA'* approval of the plan pursuant to Section VET,
Respondent shall implement the plan for additional removal actions in accordance with the
provisions and schedule contain)*) therein. This Section does not alter or diminish the OSC's
authority to make oral modifications to any plan or schedule pursuant to Section XXVU
(Modifications), r* t^fYM"

xxvm. tofnmR OF COMPTUVTION OF WORK

79. When EPA determine!, after EPA'g review of the Final Report, that all Work has
been fully performed in accord* ice with this Order, with the exception of any continuing
obligations required by this Ordi ir, including, post-removal site controls, if necessary, payment;!
Future Response Costs, or recoid retention, EPA will provide written notice to Respondent-
EPA determines that any such M rork has not been completed in accordance with this Order, EPA
will notify Respondent, provide L lift of the deficiencies, and require that Respondent modify the f^ ^J^
Work Plan if appropriate in order to correct such deficiencies. Respondent shall implement the
modified and approved WorkPlin and shall submit a modified Final Report in accordance with
the EPA notice. Failure by Respondent to implement the approved modified Work Plan shall be a
violation of this Order j

XXTX. stBviilRAmT .ITV/INTEGRATION/APFENDICES

81.
and understanding am
parties acknowledge tha* there
the settlement other than those eipresaly

80. Ufa court issues an o rder that invalidates any provision of this Order or finds that
Respondent ha* sufficient cause: lot to comply with one or more provisions of this Order,

i comply with ail provisions of this Order not invalidated or
determined to- be subject to a sufficient cause defense by the court's order.

This Order and Ha a| pendices constitute the final,I, complete and exclusive agreement
iong th* Parties with respect to the settlement embodied in this Order. The

representations, agreements or understandings relating to
contained in this Order. The following appendices are
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pursuant to this Order. Neither Respondent nor any such contractor shall be considered an agent
of the United States.

72. The United States ipaN give Respondent notice of any claim for which the United
States plans to seek indemnification pursuant to this Section and shall consult with Respondent
prior to settling such claim. :

73. Respondent waives jail claims against the United States for damages or reimbursement
or for set-off of any payments n^ade or to be made to the United States, arising from or on
account of any contract, agreement, or arrangement between Respondent and any person for
performance of Work on or reUjting to the Site, including, but not limited to, claims on account of
construction delays. In addition, Respondent shall indemnify and hold harmless the United States
with respect to any and all claims for damages or reimbursement arising from or on account of
any contract, agreement, or am ngement between Respondent and any person for performance of
Work on or relating to the Site, including, but not limited to, claims on account of construction
delays. ;

XXV. INSURANCE

74. At least 7 days pikx to commencing any on-Site work under this Order, Respondent
shall secure, and shall maintain i or the duration of this Order, comprehensive general liability
insurance and automobile insuri nee with limits of two million dollars, combined single limit.
Within the same time period, Respondent shall provide EPA with certificates of such insurance
and a copy of each insurance pcjlicy, In addition, for the duration of the Order, Respondent shall
satisfy, or shall ensure that hs ex mtractors or subcontractors satisfy, all applicable laws and
regulations regarding the provii ion of worker's compensation insurance for all persons
performing the Work on behalf ?f Respondent in furtherance of this Order. If Respondent
demonstrates by evidence uttsf ictory to EPA that any contractor or subcontractor maintains
insurance equivalent to that de* aibed above, or insurance covering some or all of the same risks
but in an equal or lesser amount, then Respondent need provide only that portion of the insurance
described above which Is not mi limained by such contractor or subcontractor.

XXVT. MODIFICATIONS

75. HttOSCroay
direction. Any oral modlfidrti
as its effective date die dale of

> modifications to any plan or schedule in
^wifl be memorialized^! writing by

> OSC's oral direction. Any other

or by oral
unptfy, but shall have

of this Order
may be modified in writing by njutual agreement of the parties.

76: If Respondent seen permission to deviate from any approved work plan or schedule,
Respondent's Project Coordinator shall submit a written request to EPA for approval outlining
the proposed modification and its basis. Respondent may not proceed with the requested
deviation until receiving oral or [written approval from the OSC pursuant to Paragraph 75g.


